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Abstract: Climate change has been described as one of the greatest threats to people and the planet.
Its impacts affect virtually the entire spectrum of internationally recognised human rights as well
as the environment in and of itself. In relation to human rights, there is a growing consensus
that companies should exercise human rights due diligence in order to identify and prevent their
actual and potential adverse impacts. However, the relevance and implications of the concept of
the due diligence have not yet fully been analysed in relation to climate change. In this paper, we
explore the concept of risk-based due diligence, which builds on the concept of human rights due
diligence but extends it to other areas such as the environment. Through a review of recent regulatory
developments as well as case-law and other grievances, we analyse the three facets of risk-based
due diligence for climate change—prevention, mitigation and remediation. We consider both the
short term as well as the longer-term human rights and environmental implications of companies’
climate-related impacts, as well as those resulting from the company’s contributions to the green
transition. We argue that risk-based due diligence offers an under-explored but important dual
function: providing the operational means through which companies can identify and address the
climate-related human rights and environmental impacts with which they may be involved, whilst
also taking into consideration the human rights implications of their climate mitigation strategies
and contributions to the just transition.

Keywords: human rights due diligence; climate change; risk-based due diligence; just transition

1. Introduction

Climate change is a major challenge to sustainable social, environmental and economic
development across the globe. It has been well documented that climate change threatens
the entire ecosystem and increases the occurrence, inter alia, of insect-born as well as
water-related and foodborne diseases, wildfires, salination, raised water levels as well as
extreme weather events such as drought, extreme precipitation, storms and hurricanes [1].
In addition to the environmental impacts in and of themselves of such events, they also
adversely impact the full enjoyment of human rights, including the right to life, health, food,
housing, an adequate standard of living, land and employment [2]. Many of these adverse
impacts are disproportionately felt by the poor, women, children, migrants, persons with
disabilities, minorities, Indigenous people and others in vulnerable situations, particularly
those living in geographically vulnerable developing countries [2].

The ‘green’ transition to a low-carbon economy is a key aspect of combating climate
change. In addition to actions by governments and individuals, the green transition
involves proactive steps as well as opportunities for business enterprises, recognised
both explicitly and implicitly in the Agenda 2030 with 17 Sustainable Development Goals
(SDG) [3] and in the Paris Climate Change Agreement [4].

Recently, concerns relating to current and future climate change impacts have given
rise to several court cases and other grievances grounded on allegations of inaction by both
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the public and the private sector. They rely on the argument that governments and business
enterprises need to understand their climate-related impacts and respond adequately in
order to reduce their contributions to climate change. In this respect, the concept of human
rights due diligence—as originally set out in the UN Guiding Principles on Business and
Human Rights—has increasingly been put forward as the means for companies to fulfil
their human rights responsibilities in relation to climate change [5] However, there is a
knowledge gap with regard to the precise implications of a human rights due diligence
in relation to climate change. In particular, little attention has been turned to the human
rights implications of climate mitigation and adaption strategies and the role that the
concept of due diligence could play in this respect in order to ensure a just transition.
This paper aims to contribute to filling these knowledge gaps by exploring risk-based
due diligence—which builds on the concept of human rights due diligence, but extends
it to include other issues beyond human rights only such as the environment [6,7] as
an approach for companies to understand and address their impacts related to climate
change. This paper argues that risk-based due diligence for climate change can play a dual
function: providing the operational means through which companies can identify and
address the climate-related human rights and environmental impacts with which they may
be involved, whilst also taking into consideration the human rights implications of their
climate mitigation strategies and contributions to climate change mitigation. As we show,
it offers an important approach for companies in the green energy sector to contribute
to the urgent transition for the benefit of humanity in the medium and longer term in a
manner that respects human rights of those currently affected or at risk of being adversely
affected due to the expansion of green energy production.

The methodology used relies on: (1) a regulatory review of the relevant instruments
in order to analyse the concept of risk-based due diligence, the arguments on which it rests
and its relevance in the context of climate change; (2) a review of key court decisions and
specific instances before the OECD National Contact Points in order to identify case-law
based expectations for companies to identity and address their climate change impacts;
and (3) a socio-legal review of the connection between green energy development to help
mitigate climate change and adverse human rights impacts which may arise out of such
activities. Through these approaches we identify (1) the fundamental normative substance
of risk-based due diligence; (2) the legal implications of case-law for companies in relation
to their short, medium and long-term climate-related human rights and environmental
impacts; and (3) the significance of due diligence for companies in the green energy
sector to identity and manage actual and potential adverse impacts on workers and host
communities. This enables us to discuss and conclude on the pertinence of risk-based due
diligence for companies to identify and manage human rights or environmental impacts,
whether related to companies’ general role in advancing climate change or to their core
business activities related to climate change mitigation.

The article proceeds as follows: Section 2 briefly explains the causes and effects of
climate change and global warming, and analyses the role of business in regard to actual
and potential adverse human rights and environmental impacts. Section 3 explores the
concept of risk-based due diligence, its background, and its application as a management
approach for business enterprises of all sizes and forms to identify and manage their
adverse impacts. Section 4 details the implications of risk-based due diligence for climate
change in relation to its three facets—prevention, mitigation and remediation—through
examples of court cases and other grievances concerned as well as regulatory developments
(both in terms of the soft law and hard law).

2. Climate Change, Business Impacts and Human Rights

Global warming is a key aspect of the climate change that the world has been experi-
encing for some time, with long-term rise in temperatures globally. While some changes in
global temperatures occur naturally over long spans of time, it has been acknowledged
that the significant rise in temperatures that the world has experienced in recent decades is
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due to increased concentrations of greenhouse gases in the atmosphere caused by human
activities [1,8]. This includes, in particular, industrial activities, such as the burning of fossil
fuels (oil, gas, coal), deforestation and clearing of trees and bushes for farming or industry,
agriculture (and notably livestock like sheep and cattle that produce methane, a powerful
greenhouse gas), farming of soil which can release stored greenhouse gases, and use of
fertilizers that release greenhouse gases [9].

The role of companies as the main drivers of global warming has been widely ac-
knowledged. For instance, a study by climatologist Richard Heede which aggregated
historical emissions according to carbon producing entities found that nearly two-thirds of
global emissions from 1850 to 2010 can be traced to 90 companies in the oil, coal and gas
industries [10]. Similarly, a UN report noted that in 2015, companies accounted for 91% of
global industrial greenhouse emissions and 70% of all human-made emissions [11].

Climate science has highlighted the pressing need to stabilise greenhouse gas con-
centrations in the atmosphere at a level that would prevent dangerous ‘anthropogenic
interference with the climate system’ [12]. The Intergovernmental Panel on Climate Change
(IPCC) has warned against the risks of dangerous, irreversible climate change if global
warming exceeds 2 ◦C [13]. The latest report of the IPCC highlighted that human activities
have contributed to global warming at an unprecedented rate in the last 2000 years [14],
and that global warming is now accelerating with global temperature expected to reach
or exceed 1.5 ◦C warming over the next 20 years [14]. Against this backdrop, it calls for
strong and sustained reductions in CO2 emissions.

The Paris agreement was adopted in 2015 with the aim to strengthen the global
response to the threat of climate change, and included a commitment by the State Parties to
keep the increase in the ‘global average temperature to well below 2 ◦C above pre-industrial
levels’ by 2100 and to pursue efforts ‘to limit the temperature increase to 1.5 ◦C above
pre-industrial levels, recognizing that this would significantly reduce the risks and impacts
of climate change’ [4]. The Paris Agreement also invites the non-State Party stakeholders—
including the private sector and financial institutions—‘to scale up their efforts and support
actions to reduce emissions and/or to build resilience and decrease vulnerability to the
adverse effects of climate change and demonstrate these efforts’ [4].

Whilst States have traditionally been pictured as the main duty-bearers of human
rights and environmental obligations requiring them, inter alia, to take effective measures
to prevent and redress climate impacts, UN expert bodies have affirmed that businesses
are also duty-bearers. In particular, they have acknowledged that the responsibilities of
businesses in relation to human rights and climate change entail that companies should
be ‘accountable for their climate impacts and participate responsibly in climate change
mitigation and adaptation efforts with full respect for human rights’ [15]. Complying
with human rights in the context of climate change therefore requires both States and
private actors to ensure that their actions do not worsen climate change, and to find more
environmentally sustainable modes of production and consumption [16].

Ironically, climate change also presents opportunities for business. The turn to low-
carbon energy creates new business opportunities for companies involved in innovation,
development, construction and/or renewable energy, such as wind, solar and hydro-power,
batteries for energy storage. However, such activities can also cause adverse human rights
impacts, especially for workers and neighbouring communities. The preamble of the Paris
Agreement recognizes this risk and the need to address it by referring to the human rights
responsibilities in the context of climate mitigation [4]:

Parties should, when taking action to address climate change, respect, promote and
consider their respective obligations on human rights, the right to health, the rights of
indigenous peoples, local communities, migrants, children, persons with disabilities and
people in vulnerable situations and the right to development, as well as gender equality,
empowerment of women and intergenerational equity.

Moreover, the Agenda 2030, which set forth 17 Sustainable Development Goals (SDGs),
also recognises that risks to human rights and the environment must be addressed [3]. In
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particular, SDG 13 on urgent action to combat climate change and its impacts, and SDG 7 on
access to affordable, reliable, sustainable and modern energy for all, contribute to driving
up activities to support the implementation and production of facilities and technical
solutions for energy that is sustainable from a climate change mitigation perspective. SDG
17 call for partnerships to implement the SDGs and the implementation provisions (para.
67) explicitly notes that SDG implementation must not cause harm to human rights and
the environment, and refer inter alia to the UN (United Nations) Guiding Principles on
Business and Human Rights [17]. The latter provide detailed guidance for companies on
how to fulfil their responsibility to respect human rights through the exercise of human
rights due diligence, as explained in the following section.

3. From Human Rights Due Diligence to Risk-Based Due Diligence

Originally developed in relation to the adverse impacts of business activity on human
rights, the concept of human rights due diligence has progressively been extended to other
existing or potential adverse impacts, including those on the environment and climate
change under the term ‘risk-based due diligence’. Both concepts will be analysed in turn.

3.1. The Concept of Human Rights Due Diligence

The concept of human rights due diligence originates from two interrelated instru-
ments from the UN: The ‘Respect, Protect and Remedy’ Framework (UN Framework) [17]
and the UN Guiding Principles (UNGPs) on Business and Human Rights [18] which opera-
tionalize the UN Framework. These instruments rest around 3 pillars: (1) the state duty to
protect against human rights abuses committed by third parties, including by business, af-
fecting individuals and communities within their territory or jurisdiction; (2) the corporate
responsibility to respect human rights; and (3) effective access to remedy for victims. Such
corporate responsibility to respect covers all internationally recognised human rights and
exists over and above compliance with national laws and regulations protecting human
rights. It is independent of States’ abilities and/or willingness to fulfil their own human
rights obligations [18].

As noted by the UN Framework, governments define the scope of legal compliance,
but ‘the broader scope of the responsibility to respect is defined by social expectations—as
part of what is sometimes called a company’s social licence to operate’ [17]. The UN
Framework and UNGPs observe that the responsibility to respect human rights is a global
standard of expected conduct for all business enterprises wherever they operate, and that
discharging the corporate responsibility to respect human rights requires human rights
due diligence [17,18]. In this sense, human rights due diligence is core to the corporate
responsibility to respect human rights under Pillar 2. It refers to a management process
that companies are expected to put in place in order to identify, prevent and address
adverse human rights impacts. Human rights due diligence is contextual and involves a
series of steps that a company must take to become aware, prevent and address harmful
impacts on the enjoyment of human rights by rights-holders such as workers and local
communities [18]. The human rights due diligence expectations apply to all companies
globally, regardless of form and size, and reach throughout their value chain. The process
comprises four components: assessing actual and potential adverse impacts, integrating
and acting upon the findings, tracking the effectiveness of responses, and communicating
on how impacts are addressed ([18]. Moreover, remediation must be provided for in case
harmful impacts do occur [18].

Leaning on impact assessment theory and practice as integrated in other types of
societal risk-identification, such as for environmental purposes, the UN Framework and
the UNGPs established human rights impact assessments as a cornerstone of the first
component of the human rights due diligence process for companies to identify and
understand how existing and proposed projects or activities may affect human rights.
Subsequently, companies should ‘integrate the findings from their impact assessments’ and
‘take appropriate action’ [17,18]. Appropriate action will vary according to, inter alia, the
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degree of involvement of the company in the human rights harm. In particular, companies
may be involved in human rights harms in three ways: they may cause adverse impacts,
they may contribute to adverse impacts through their own activities, or they may be directly
linked to the adverse impacts [18]. A company causes harm where ‘its own activities (its
actions or omissions) on their own “remove or reduce” a person’s (or group of persons’)
ability to enjoy human rights’ [19] Appropriate action consists of taking ‘the necessary
steps to cease or prevent the impact’ [18]. A company contributes to an impact if its actions
and decisions influenced another entity ‘in such a way as to make the adverse human rights
impact more likely’ [19]. Appropriate action requires the company to ‘take the necessary
steps to cease or prevent its contribution and use its leverage to mitigate any remaining
impact to the greatest extent possible’ [18]. A direct linkage refers to a situation in which
there is a direct link between a company’s operations, products or services by its business
relationships and an adverse human rights impact, even if it has not caused or contributed
to those impacts. In this situation, appropriate action requires the exercise of influence
(referred to as leverage in the BHR context) to encourage and help the entity causing the
harm to mitigate and/or cease it [18]. Where the company lacks leverage, it should seek
ways to increase it. Leverage can be applied individually or in collaboration with others. It
may take various forms, such as dialogue, capacity building, or involvement in industry
initiatives to address sector-specific issues [18,20].

Intended to be undertaken on an on-going basis, human rights due diligence focuses
on risks to people and society, as opposed to standard corporate risk management due dili-
gence, which aims at preventing the legal, technical and financial risks to the company [20].
In this respect, the UNGPs describe meaningful engagement with stakeholders—workers,
suppliers, customers and communities—as a core element throughout the human rights
due diligence process [18,20]. The UNGPs note that the process of identifying and assessing
impacts must include meaningful consultation with potentially affected groups and other
relevant stakeholders, as appropriate to the size of the business enterprise and the nature
and context of the operation. From the commentaries to the UNGPs and the wider context,
it is clear that this is not a formal consultation but a process of engagement that involves
rights-holders in an active role as experts on potential or actual harmful impacts, even if
they may not phrase the risks or impacts in human rights terminology.

The concept of human rights due diligence has been developed in the UN Framework
and the UNGPs in relation to human rights and the UNGPs themselves do not contain
any explicit reference to the environment or to climate change. However, the UNGP’s due
diligence approach has been adopted and its application expanded beyond human rights
by the several transnational business governance instruments which will be explored next.

3.2. The Concept of Risk-Based Due Diligence

The concept of risk-based due diligence—which builds on the concept of human rights
due diligence but extends it to other areas such as the environment was set out in the
OECD Guidelines for Multinational Enterprises [6] adopted in 1976 and revised in 2011
to align with the UNGPs. The OECD Guidelines are recommendations from adhering
governments which apply to companies operating in or out of the 50 adhering countries.
They constitute an authoritative and widely endorsed soft law instrument and cover a range
of sustainability-related topics, including environment, human rights, labour/industrial
relations and anti-corruption, expanding the application of human rights due diligence
to most of these issues. The OECD guidelines and accompanying guidance as well as the
specific instances from the National Contact Points (NCPs)—whose task is, inter alia, to
handle complaints grounded on the non-observance of the OECD Guidelines—provide
some insights for the implementation of risk-based due diligence.

In recent years, regulatory developments seeking to implement the risk-based due
diligence expectations and turn them into legally binding obligations have emerged at the
national and European level [21].
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In 2017, France was the first country worldwide to adopt a law, the French Duty
of Vigilance Law, which requires large companies domiciled in France to put in place,
effectively implement and publish a vigilance plan in order to identify and prevent the
risks of severe violations of human rights and fundamental freedoms, health and safety
and the environment, including climate change, which result from their own activities
or the ones of companies under their control as well as the activities of subcontractors or
suppliers with whom they have an established commercial relationship [22].

Legislative proposals in this respect are also being put forward in an increasing
number of jurisdictions. This includes the Netherlands which adopted the Child Labour
Due Diligence Act in 2019 requiring companies selling goods or providing services to
the Dutch Market to exercise human rights due diligence in relation to child labour [23],
and where a recent legislative initiative which would encompass both human rights and
the environment is being discussed [24]. In Norway, the Act on business transparency
and work with fundamental human rights and decent work was adopted on the 10 June
2021 [25], creating a corporate duty for large and medium-sized companies domiciled in
Norway as well as foreign companies selling products and services in Norway, to conduct
due diligence in relation to human rights and decent work throughout all their supply chain,
and to provide or cooperate to ensure remedy [26]. In Germany, the Supply Due Diligence
Act was approved on the 11th of June 2021, requiring large German companies to exercise
due diligence with regard to human rights and certain environmental standards [27]. Other
legislative initiatives and campaigns are spurring in many other Member States [28].

At the European level, a proposed legislative agenda on mandatory human rights
and environmental due diligence is also being discussed. In this respect, the European
Parliament resolution of 10 March 2021 with recommendation to the Commission on
corporate due diligence and corporate accountability provides that Member States should
lay down rules to ensure that companies carry out due diligence with respect to potential
or actual adverse impacts on human rights, the environment and good governance in
their operations and business relationships [29]. The draft text defines due diligence as
consisting in:

A process put in place by an undertaking in order to identify, assess, prevent,
mitigate, cease, monitor, communicate, account for, address and remedy the
potential and/or actual adverse impacts on human rights, including social, trade
union and labour rights, on the environment, including the contribution to
climate change, and on good governance, in its own operations and its business
relationships in the value chain.

Human rights and environmental due diligence expectations have also been incorpo-
rated by the IFC’s performance standards which inform the Equator Principles [29,30]. This
is relevant in the current context, because the green transition is recognized to require large
amounts of financial capital, which is expected to be provided by financial institutions
and institutional investors [31]. The uptake of human rights due diligence by the IFC and
other international financial institutions as well as by the EU’s Disclosure Regulation [32]
highlights the importance for companies to understand and apply risk-based due diligence,
taking into account both human rights and environmental impacts in a climate change
context. The Disclosure Regulation requires financial product providers to disclose in-
formation on certain sustainability factors, specifically environmental, social and human
resource issues and issues related to human rights and the fight against corruption and
bribery [32]. This must include information on due diligence on harmful impacts on human
rights or the environment, i.e., a risk-based due diligence approach. The OECD Guidelines
as well as the special instances of the NCPs have clarified in this respect that financial
companies are expected to conduct due diligence of their own activities and those of their
business relations, such as financed companies [33,34]. Other companies that need access
to finance are expected (or required by lending institutions) to do so with regard to their
own activities or those of their business relations.
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As a result of these regulatory changes, risk-based due diligence is moving away from
the sphere of social expectations and increasingly moving towards the legally binding
sphere. Indeed, legally binding obligations are starting to crystalize in relation to all three
facets of risk-based due diligence.

4. The Three Facets of Risk-Based Due Diligence in Relation to Climate Change

The findings of the 2020 Corporate Human Rights Benchmark—which assessed the
human rights disclosure of 230 global companies across various sectors—revealed that
‘human rights and climate change are often treated separately’ in existing corporate due dili-
gence practices, and highlighted the need for companies to take a holistic view, recognising
the interdependence between climate change, social issues and human rights [35]. The re-
port noted that the same companies performed differently on the human rights benchmark
and on the climate energy benchmark and considered climate and human rights issues in
silos [35]. As detailed below, this lack of holistic approach in corporate practices could be
addressed through a comprehensive exercise of risk-based due diligence. In particular, we
explore the implications of the concept of risk-based due diligence for climate change in
relation to its three interrelated facets—prevention, mitigation and remediation—as well
as the expectations which arise from a number of interlinked and interconnected human
rights and environmental law principles [15].

4.1. Risk-Based Due Diligence and Prevention

The first facet of risk-based due diligence concerns the preventative side, and refers to
the positive steps that a company should take to prevent its potential impacts on climate
change and its climate-related human rights and environmental impacts. In particular, it
requires companies to set measurable objectives and targets.

4.1.1. The Expectation to Set Measurable Objectives and Targets

The need for companies take action to prevent ‘possibly dangerous, irreversible or
catastrophic effects’ derives from the precautionary principle—which first emerged in the
1970s and has been enshrined in numerous domestic laws, international treaties on the
environment as well as in the Treaty on the Functioning of the European Union [15,36]. The
lack of full scientific certainty should not be used as a reason for postponing precautionary
measures to anticipate, prevent or minimize the causes of climate change and mitigate
its adverse effects. This entails that companies are expected to establish measurable and
evidence-based targets in line with the Paris Agreement. This is acknowledged, for instance,
by the World Benchmarking Alliance which notes that [36]:

Through on-going social dialogue [...] companies should develop robust, mea-
surable and evidence-based just transition plans that are underpinned by the
goals of the Paris Agreement. These plans should cover all business activities
and consider both short and long-term objectives. For a just transition plan to be
effective, it should be aligned with broader government and stakeholder action
on climate resilience.

These target-setting expectations are increasingly being incorporated into the expected
risk-based due diligence exercise. At the international level, there are currently no binding
international legal obligations on companies to reduce their emissions. However, there are
a number of soft law instruments with persuasive authority in this respect. For instance,
the OECD Guidelines for Multinational Enterprise provide that as part of their environ-
mental due diligence, companies should establish and maintain a system of environmental
management appropriate to the enterprise, including, inter alia [37]:

measurable objectives and, where appropriate, targets for improved environmental
performance and resource utilisation, including periodically reviewing the contin-
uing relevance of these objectives; where appropriate, targets should be consistent
with relevant national policies and international environmental commitments.
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In 2017, the first ever special instance related to a company’s climate policy and to
climate-related due diligence in the financial sector was submitted by 4 NGOs to the Dutch
OECD National Contact Point (NCP) [38]. The NGOs which submitted the complaint
sustained that ING had violated the guidelines in respect of the environment and climate
and were requesting ING ‘to publish its total carbon footprint (including indirect emissions
as a result of INGs loans and investments) and publish ambitious, concrete and measurable
emission reduction targets for its loans and investments’ [38]. Following the NCP procedure
facilitated by the NCP, ING committed to measure the climate alignment of its lending
portfolio, and to steer financial flows towards the goals of the Paris Agreement’s well-below
2 degrees goal, and to set and publish targets. The Dutch NCP affirmed that [38]:

the OECD Guidelines demand that ING, and other commercial banks, put effort
into defining, where appropriate, concrete targets to manage its impact towards
alignment with relevant national policies and international environmental com-
mitments. Regarding climate change, the Paris Agreement is currently the most
relevant international agreement between states, a landmark for climate change.

Such expectations in relation to target-setting to reduce greenhouse gases emissions
and prevent dangerous climate change are also increasingly recognised in judicial decisions.

4.1.2. Case-Law Developments in Relation to Prevention

Climate litigation against both States and multinational companies over inadequate
climate action has been gaining ground in recent years [15,39]. Examples include the
landmark Urgenda decision in which the Dutch Supreme Court found that the Dutch
government had breached its obligations under Articles 2 and 8 of the ECHR by not
pursuing more ambitious greenhouse emissions reduction target [40].

The climate justice movement and related protests to prevent the harmful effects
of climate change have also been spearheaded by children who have filed a number of
climate-related cases and complaints seeking to safeguard their interests and the ones
of future generations. This includes the 2019 petition submitted by 16 children from
12 countries to the Committee on the Rights of the Child on the basis that the lack of
government action on climate crisis constitute a violation of children rights under the UN
Conventions on the Rights of the Child [41]. More specifically, the petitioners are asking
the UN body which overseas compliance with the treaty to make specific climate-related
recommendations to five countries—Argentina, Brazil, France, Germany, and Turkey—
which have all signed the UN Convention on the Rights and the Child and are ‘major
historical emitters and influential members’ of the G20 which makes up 84% of all global
emissions [41]. The petition highlights that each of these countries has ‘failed to prevent
foreseeable human rights harms caused by climate change by reducing its emissions at the
“highest possible ambition”’, since none of these countries is on an emission pathway that
is consistent with keeping global warming under 3 ◦C and have set inadequate emission
reduction targets in their Paris Agreement pledges [41]. The petitioners also claim that
these countries have ‘failed to use all available legal, diplomatic, and economic means to
protect children from the life-threatening carbon pollution of the major emitters (China,
the U.S., the E.U., and India) and other G20 members’ [41]. Such types of arguments are
also very relevant in relation to corporate due diligence expectations and are increasingly
being raised against companies.

Recently, in a landmark judgment of 26 May 2021 against Royal Dutch Shell (RDS),
the District Court of the Hague found that RDS, as the parent company which sets out the
corporate policy for the Shell group, has a legal obligation which derives from an ‘unwritten
standard of care’ under Dutch tort law to ‘contribute to the prevention of dangerous climate
change through the corporate policy it determines for the Shell group’ [42]. The court
ordered the company to reduce its CO2 emissions by 45% by 2030 relative to 2019 levels [42].
Such recognition of the company’s legally binding reduction obligation is what constitutes
the ground-breaking character of the decision. It has important implications in relation to
due diligence expectations since exercising adequate due diligence is the operational means
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through which a company to fulfil its legal obligation [43]. This is highlighted by the fact
that the court made an explicit reference to soft law instruments that had been endorsed by
RDS, such as the UN Guiding Principles on Business and Human Rights and the OECD
Guidelines for Multinational Enterprises, thereby highlighting their persuasive authority.
In particular, the court referred to the UNGPs as a ‘universally endorsed’ and ‘authoritative’
soft law instrument ‘suitable as a guideline in the interpretation of the unwritten standard
of care’, regardless of whether or not RDS had committed to the UNGPs [42]. The court also
noted that, under the UNGPs, the corporate responsibility to respect human rights exists
over and above compliance with national laws and that ‘therefore, it is not enough for
companies to monitor developments and follow the measures states take’ [42]. Furthermore,
the court found that there is a ‘widespread international consensus that human rights offer
protection against the impacts of dangerous climate change and that companies must
respect human rights.’ [42]. The court also referred to the Urgenda case to deduce that
Articles 2 and 8 ECHR offer protection against the consequences of dangerous climate
change due to CO2 emissions induced global warming [42].

The court noted that the type of measures expected of a company should be propor-
tionate to its size and affirmed that [42]:

‘much may be expected of RDS. RDS heads the Shell group, which consists of
about 1100 companies, and operates in 160 countries all over the world. It has
a policy-setting position in the Shell group [...] which is a major player on the
worldwide market of fossil fuels and is responsible for significant CO2 emissions,
which exceed the emissions of many states and which contributes towards global
warming and a dangerous climate change in the Netherlands and in the Wadden
region [...] with serious and irreversible consequences and risks for the human
rights of Dutch residents and the inhabitants of the Wadden region’.

The court distinguished between the CO2 emissions of the Shell group (RDS and the
other Shell companies) and the business relations of the Shell group (including end-users).
In relation to the former, it was considered that the ‘far-reaching control and influence of
RDS over the Shell group’ meant that RDS’ reduction obligations in relation to Scope 1 and
Scope 2 emissions which can be ascribed to the Shell companies constituted an obligation
of result. With regard to the business relations of the Shell group, including end-users
on the other hand, it considered that it was a ‘significant best-efforts obligations’ through
which RDS would be expected to take the necessary steps to remove or prevent the serious
risks ensuing from the CO2 emissions generated by the company and to use its influence
to limit any lasting consequences as much as possible [42]. It is interesting to note that
whilst human rights due diligence is described as an obligation of means in the UNGPs,
risk-based due diligence expectations arising out of case-law in relation to climate-change
go further by requiring, in certain circumstances, an obligation of result on the basis of
specific targets in line with the best available scientific knowledge as embodied in the Paris
agreement as will be shown below.

Other examples of climate-related litigation are currently pending in various juris-
dictions [39]. In December 2019, 14 French local authorities and 5 French and Ugandan
civil society organisations filed an action against Total on the grounds that Total’s vigilance
plan ‘does not ensure that [the company] aligns with a trajectory compatible with the
objectives of the Paris Agreement’ [44,45]. The claimants relied on the French Duty of
Vigilance Law as well as on the new Article 1252 of the French Civil Code—which gives
the judge the power to order measures to cease or prevent environmental damage- and
sought a court order requiring Total to ‘take adequate measures to prevent the risks arising
from its activities, by drastically reducing its greenhouse gas emissions’ [44]. The company
challenged the jurisdiction of civil courts to hear the dispute and claimed that it should be
brought before the commercial courts. On the 11th of February 2021, the Tribunal Judiciaire
de Nanterre confirmed its jurisdiction to hear the claim and affirmed that the claimants as
‘non-traders’ had the options to choose to bring their claim before the civil courts or the
commercial courts [46]. The case is still on-going.
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These growing expectations in relation to the prevention of dangerous climate change
are intrinsically connected to the due diligence expectations in terms of mitigation.

4.2. Risk-Based Due Diligence and Mitigation

In relation to the second facet—the mitigation side—risk-based due diligence entails
the need for companies to put in place climate mitigation strategies to avoid human rights
and environmental harms in the future and contribute to the green transition. However,
the transition to low-carbon (‘green’) energy production is not without complications with
regard to human rights impacts for people living now. Insofar as mitigation strategies
can also have adverse impacts on human rights and, in particular, of the human rights of
workers and communities, risk-based due diligence also requires companies to identify
and address the adverse impacts that may arise out of such mitigation strategies in order
to contribute to the fair transition.

4.2.1. The Dilemma of a Fair Transition

Green energy production involves several activities which are well-known in other
contexts to frequently involve risks to human rights and/or the environment. Mining,
industrialized agriculture and projects involving lands used by indigenous peoples or other
communities do not magically become safer for workers and pose fewer risks to human
rights and the environment, simply because the objective is laudable and the production
needed for green energy. As in any other business activity, due diligence is an important
process for business enterprises involved in green energy to identify and manage harmful
impacts. This involves companies in energy production, as well as those in their supply
chain and those that provide finance for the activities.

Protests, court cases and documented conflicts in several countries demonstrate that
the quest for bio-fuel raw-materials, low-carbon renewable energy facilities, transition
minerals (such as coltan, zink, copper required for solar panels, lithium, wind mills and
energy storage) and land for bio-fuels crops and renewable energy production places host
communities and their human rights under pressure [47,48]. Human rights risks related to
transition-related natural resources are already well-documented, e.g., [49–56].

The risks of impacts on humans that result from climate change mitigation are covered
by terms such as fair transitions, climate justice and energy justice. Scholars and other
actors within these fields claim that mitigation practices should not pose imbalanced
harm or risks, or leave those affected unable to fully participate in the decision-making or
planning that impact their communities [15]. The basic idea is that the transition should be
fair in not creating disproportionate burdens on some individuals or groups, in particular
those that are already vulnerable.

The preambles to the Agenda 2030 and the Paris Climate Change Agreement note that
the transition to a comprehensively sustainable low-carbon economy must be accomplished
with respect for social impacts, in particular human rights. The implementation provisions
for the Agenda 2030, including SDG 17 on global partnerships, explicitly refer to the
UNGPs and therefore implicitly to due diligence.

Yet, reading the Agenda 2030 in the context of the Paris Climate Change Agreement
raises potential dilemmas concerning a ‘fair transition’ to a green economy with respect for
human rights [4]. In particular, this concerns human rights responsibilities of companies in
the context of the speedy implementation of urgent measures to mitigate climate change
that may at the same time involve adverse human rights impacts for local communities
and other stakeholders affected by green energy infrastructures and the related raw-
materials production.

Applying the term ‘just transition’, the Paris Agreement explicitly recognises the
human implications for those working in carbon-based energy sectors. However, a fair
transition is a wider concept than a ‘just transition’, which mainly refers to the need for
re-training and other measures to enable workers in the oil, gas and coal industries to retain
employment following the transition to new forms of energy.
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4.2.2. The Pertinence of Risk-Based Due Diligence to Advance Fair Transitions

Mineral sourcing for renewable energy technology and siting of renewable energy in-
frastructure are just two examples where green economic transitions may provoke negative
impacts and social conflicts within local communities [56,57]. The production of bio-fuel,
including industrialised agri-culture and the process of acquiring land from small-scale
farmers for such agri-industry is another example. While such agri-industry is particularly
common in the global South [58], hydro-power projects are provoking protests over rights
and access to water and land in several Arctic countries [59]. Where Sámi reindeer herders,
members of Europe’s Northernmost Indigenous people, have lodged cases with courts
in Sweden, Norway or Finland, the tendency is that rolling out wind farms is prioritized
over the cultural human rights of the Sámi [60]. Despite relatively high levels of formal
guarantees of consultation and public participation in decisions with environmental im-
pacts in environmental and social impact assessment legislation in the Nordics [61,62], the
substantive outcomes of consultation processes suggest deep levels of dissatisfaction and
frustration with the quality and results of actual participation.

As the business sector is involved in the development of green energy production
or infrastructure, the problem is not just an issue of states’ duties (such as to ensure
consultation processes) but also of corporate responsibilities to respect human rights
in line with the UNGPs and other business governance frameworks referencing risk-
based due diligence. This includes rights to land, water or health, to involvement in
decision-making affecting a person’s life, and the right to free, prior and informed consent
(FPIC). In this respect, the rights to participate and have access to information are key to
effective risk-based due diligence [16] and entail that companies must ensure a meaningful
engagement with affected stakeholders across the whole risk-based due diligence process.
This means that companies should hear directly from people who have already been or
may be impacted by climate-related impacts of their activities as well as those who have
been or may be impacted by the actual and potential climate mitigation However, it is
important to acknowledge the specificities of carrying out due diligence in relation to
climate change and in particular the identification of potentially affected stakeholders.
Indeed, climate change can impact virtually everyone on the planet, including future
generations. As a result, the identification of the rights-holders that the company is to
consult is not an easy task and may require a specific focus on those at heightened risk.
Indeed, the human rights principles of equality and non-discrimination requires for climate
action to address and remedy the disproportionate impacts of climate change on the most
marginalized [16]. As a result, as part of their risk-based due diligence exercise, companies
should pay special attention to individuals and communities who are disproportionately
affected by both the climate-related impacts of their activities as well as the potential human
rights impacts of their climate mitigation measures on the groups that are at heightened
risk of vulnerability or marginalization. This is illustrated by a specific instance filed before
the OECD NCPs of Sweden and Norway [63]. Comprised of indigenous Sámi, a reindeer
herding collective in the Jijnjevaerie village in the border area of Sweden and Norway
was concerned with the adverse impact on their traditional reindeer herding that would
result from a new wind power plant planned by energy company Statkraft. They lodged
a complaint with the OECD NCPs of Sweden and Norway concerning whether Statkraft
had taken account of the interests of the Saami village and respected the human rights
of the villagers, including with regard to consultation. They acknowledged that Statkraft
had consulted with the community during the planning stages of the wind power plant
but contended that ‘meaningful engagement’ had not taken place. The village alleged
non-observance of the right of indigenous peoples to free, prior and informed consent
(FPIC) under the ILO (1989) convention 169, which relates to human rights but is not an
ILO fundamental convention. Even though the NCPs did not find that Statkraft had failed
to observe the OECD Guidelines, they nonetheless recommended that the company upscale
their consideration of Indigenous people’s rights [63]. The NCPs emphasized that that ILO
convention 169 is of particular relevance in indigenous or tribal areas. This highlighted
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that companies should consider whether their operational context makes it relevant to go
beyond the minimum baseline for due diligence set by the UNGPs (the international bill of
human rights and ILO core labour standards)

By referring to consultation and involvement of those affected, the statement is
grounded in the recognition that the impact assessment must take account of the spe-
cific impacts on specific people, given the context of operations [17]. In this respect,
inspired by the UNGPs and by the ILO Convention 169 but applying the approach in a
wider context, the OECD Guidelines emphasize that companies must engage with relevant
stakeholders in order to provide meaningful opportunities for their views to be taken into
account in relation to planning and decision making for projects or other activities that
may significantly impact local communities [6].

Meaningful stakeholder engagement and other elements of risk-based due diligence
will not solve the dilemma on how to obtain a speedy but fair transition, but may help
provide an informed basis for decisions to be taken and to be followed up. Moreover,
through the exercise of leverage, down-stream companies such as energy buyers (power
providers) can work with upstream companies to influence their decisions and practices,
build capacity to undertake due diligence and develop strong practices of involvement of
stakeholders. Similarly, institutional investors and other finance providers can exercise
influence through active ownership or other such modalities in order to help direct compa-
nies they invest in to exercise due diligence for their own activities and throughout their
value chains. Importantly, if well thought through, this can also cascade through the value
chain so that the process of due diligence becomes an increasingly integrated and common
practice in the value chain for a particular resource or energy product, even if transmitted
through multiple partners. In this respect, statements from NCPs have clarified that the
risk-based due diligence expectations apply to investors, whether majority or minority
investors [38,63,64].

In this context, the SDGs hold potential for a fair transition based on the exercise of
due diligence. By explicitly targeting governments and implicitly addressing business
enterprises, paragraph 67′s reference to the UNGPs offers the principled basis on which
a fair transition can progress when business activities are involved. Paragraph 67 notes
that business involvement in SDG implementation (such as SDG 7 or SDG 13) must not
cause harm. Referencing the UNGPs, it implicitly calls on business enterprises to exercise
risk-based due diligence and therefore also to ensure meaningful stakeholder engagement
as part of the process to identify and manage their human rights risks. However, that
potential will only become realized if all involved recognize that risk-based due diligence
for human rights and the environment, including meaningful stakeholder engagement, is
not limited to compliance with rules and requirements set by governments. The quality of
the process is defined not by formal requirements but by what is needed for the substantive
aim of identifying actual or potential impacts from the perspective of those at risk, and
taking adequate responses to prevent risks or mitigate and remedy harm that has already
occurred. Such adequate responses may also relate to remediation.

4.3. Risk-Based Due Diligence and Remediation

The UNGPs provide that in order to meet their responsibility to respect human rights,
companies should have in place ‘processes to enable the remediation of any adverse impacts
they cause or to which they contribute’ [18]. Although the UNGPs discuss remediation
separately from human rights due diligence, it is also an important part of human rights
due diligence as part of the requirement for companies to take action once they have
identified actual or potential adverse impacts.

4.3.1. Due Diligence and Access to Remedy

The third facet or risk-based due diligence—the remediation side—rests on the right
to effective access to remedy which is core to the international human rights system, and
constitutes the third pillar of the UNGPs [16]. Access to remedy is envisaged in the UNGPs



Sustainability 2021, 13, 10454 13 of 18

as a joint responsibility of the State and corporations. In relation the latter, the UNGPs
provide that ‘where business enterprises identify that they have caused or contributed
to adverse impacts, they should provide for or cooperate in their remediation through
legitimate processes’ [18].

In relation to remediation for climate-related impacts, several challenges and speci-
ficities arise notably with respect to issues of standing, identification and attribution of
the share of responsibility for each individual contributor and causation. For example, it
may prove challenging to determine whether a specific company contributes or is directly
linked to climate change and climate-related human rights and environmental adverse im-
pacts. Nonetheless, the distinction between contribution and direct linkage has important
implications in practice since it determines the type of due diligence which is required
from the company but also whether the company is required to provide a remedy [18].
Indeed, where a company contributes to an impact, it should take the necessary steps to
cease or prevent its contribution and mitigate any remaining impact, but also cooperate
in remediation through legitimate processes, which involves providing for remediation
proportionately to its share of responsibility in the harm [18]. In case of direct linkage
on the other hand, the company is not normally required to provide remedy, but should
merely seek to prevent or mitigate the impact and take appropriate action which will vary
according to the extent of its leverage [18].

Whilst case law concerning the remediation of climate-related impacts of business
activities is still in its infancy, the growing number of cases being filed against companies
before domestic courts seek attest of the importance for companies to incorporate the
remediation aspect in their risk-based due diligence exercise [39,42].

4.3.2. Case-Law Expectations in Relation to Remediation

Cases and complaint are increasingly calling into question the accountability of cor-
porations for their climate-related impacts and requesting remediation. For instance,
following a complaint by Greenpeace Southeast Asia, thirteen NGOs, and survivors of
Typhoon Hainan, the Commission on Human Rights of the Philippines undertook a ground-
breaking four-year global inquiry into the human rights impacts of climate change in the
Philippines and the contribution of 47 Carbon Major companies in such impacts. The
Commission found that the Carbon Majors played a clear role in anthropogenic climate
change and its adverse impacts and should be held accountable for violations or threats of
violations of Filipinos’ rights (a) to life; (b) to the highest attainable standard of physical
and mental health; (c) to food; (d) to water; (e) to sanitation; (f) to adequate housing; and
(g) to self-determination resulting from the adverse impacts of climate change.’ [14]. The
recognition of such accountability and correlated need to participate in remediation efforts
is an integral part of addressing climate change. In that sense, it is an essential part of the
risk-based due diligence expectations. Remediation in the context of climate change can
take different forms, which include the participation to the cost of preventative measures
to address identified risks linked to climate change.

In this respect, in 2015 a climate change case was filed in Germany against German
electricity supply company RWE by a Peruvian farmer from the village of Huaraz [65].
The claimant sustained that his house, which is located near a glacial lake, is at imminent
risk of being flooded or destroyed as the glacier melts into the lake and claimed reparation
corresponding to the cost of protecting his house from such risk [66]. In particular, the
claimant alleged that RWE is partly responsible for the flooding risk, as it significantly
contributed to global greenhouse gas emissions, and thus to climate change. Relying on
available scientific evidence, the claimant argued that RWE’s share in global total CO2
emissions from 1751 to 2010 was about 0.47% and that the company should therefore
pay 0.47% of the preventative measures (such as drainage) required to avoid, or at least
effectively mitigate the consequences of global warming in the claimant’s area and protect
his home [66]. On the 30th of November 2017, the Higher Regional Court of Hamm,
ruled that it could proceed to hear the case and enter into the evidentiary stage [65]. The
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court also stated that the alleged threat to the claimant’s property was attributable to the
defendant’s actions, since the starting point of the chain of causation was ‘the role of the
energy companies’ operations as an active (contributory) cause of the flood risk’ [65]. The
case is currently on-going.

5. Conclusions

The UNGPs and their policy predecessor, the UN ‘Respect, Protect, and Remedy’
Framework (UN 2008) do not explicitly address climate change. This may reflect the
fact that the global debate on climate change was less advanced at the time when those
documents were adopted.

However, given the role of companies as one of the main drivers of climate change,
they are expected to play an active role in combating climate change and reducing their
greenhouse gas emissions.

This is recognised in recent case law and other grievances, as reviewed above. In
particular, the Dutch court ruling in the case against Shell expresses clear expectations for
companies in this respect, in order to deliver on their duty of care.

However, the discussions on corporate due diligence and climate change tends to
overlook that adverse human rights impacts can also arise out of climate mitigation as
well as core activities for companies in the green energy sector. Green energy production
is a crucial element in the transition to low-carbon societies, yet the production facilities
as well as the production of raw materials and transitions minerals for these frequently
cause adverse human rights impacts that especially affect local communities. We argue that
risk-based due diligence is also pertinent for companies in this sector to identify risks of
harmful human rights impacts and address them. In this respect, special attention should
be paid to vulnerable individuals and communities who are disproportionately affected by
both the climate-related impacts of business activities as well as the human rights impacts
resulting from business activities aiming to contribute to climate change mitigation.

In this paper, we have argued that, throughout its three facets—prevention, mitigation
and remediation—, risk-based due diligence in relation to climate change can provide a
useful tool for companies to identity, prevent, address and remediate their climate-related
impacts in a holistic way which takes into consideration their implications for the human
rights of rights-holders as well as for the environment in and of itself.

In addition, the case-law review suggests that the social expectations for companies to
identify, prevent, address and remediate their climate change impacts and their implications
for human rights and the environment are gradually being crystallised into legally binding
duties. This trend is also being confirmed by parallel regulatory developments which
are increasingly turning soft law due diligence expectations into binding duties covering
human rights, the environment and climate change.
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